of   credence."     Burdine,   450  U.S.   at   256.     The plaintiff's
ultimate  burden   is   to persuade  the  trier  of  fact  that
he  would  not  have  been  discharged   "but for"   the  protected
activity.

After   a  careful  review of  all  of  the  evidence  in  this  case,
I   find  that  complainant  Houser  has not  established that  he would
have  been   rehired   "but for"   his  protected  activities.     The  basis
for   this   conclusion  is  that  the most credible evidence  clearly
establishes   by  testimony  of  witnesses  that  is  corroborated  by
employer's  written  statements  that Houser's   job performance was
unsatisfactory.

I   find   that  two documents  entered  as   exhibits  in  this  case
reflect  the  opinions of  Houser' s supervisors  that  he was   less
than   a   satisfactory employee.     The  termination  report did  state a
recommendation   to rehire  but  in  the  "comments"   section,   Steffans
indicated   Houser   "could manage  time more  productively."     Also  as
to   initiative,   it  was  written  that he  "could  show  improvement."
The  evidence   shows  that  these  forms were   hurriedly prepared  by
Steffans   just  prior  to  the   lay  off.     Steffans  testified  that  of
the   4   employees   laid off   at  the  mine,   he  would rate  Houser  third
following   Meisinger  and  Allen.     Householder,   the  last employee
hired   on  a   temporary  basis,   was   rated  fourth.     In  that
Householder  was   rehired whereas  Houser  wasn't  raises  the   issue  of
disparate   treatment.     However,   I  am persuaded that  there   is  no
merit   to   such  an  argument.     The   facts  show that  no  new  employee
was   hired   to  replace  Houser  but   rather   that  Householder  remained
on   the  payroll   even  though  he previously  had  been  considered  a
temporary  employee.     The   fact  remains  that  the employer  decided
to   resume   its  operation with one  less employee.     Also,   the union
contract  between  Northwestern antji the  International Union of
Operating   Engineers,   Local   No.   800,   contained no provision  pro-
viding   seniority   (Exh.   C-6).

Further  evidence   in   support of  Northwestern's defense  is
Exhibit  C-3  which  was  the  reply  by Neill   to  an  inquiry by  the
Union   as   to  the  reason  for  Northwestern ' s   failure  to rehire
Houser   after  the  lay off.     This  contained  an  attached  sheet
prepared  by  Steffans  outlining  the reasons  as  of  August   23,   1982
that  Houser's   supervisors gave  for the  action they took.     I  find
that   the  reasons  given  are   significant  for  they were given
shortly  after  the  event  occurred and  not   statements  or  testimony
given   several  years later after  the  start  of  a discrimination
action   {Exh.   C-3,   p.2).

In  conjunction with  the foregoing,   various witnesses
testified   to  occurrences  that  support Northwestern1 s position.
Sprague  testified  that he found  Houser  absent from the  load-out
area  at  Kirby at  times when  he expected  to find him there.     Also,
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